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Synopsis
Background: Motorist filed complaint against defendant
driver, seeking damages for personal injuries sustained
in accident. She later filed praecipe for reinstatement
of complaint. The Court of Common Pleas, Philadelphia
County, Civil Division, April Term, No. 3821, Paula A.
Patrick, J., 2019 WL 6703196, sustained driver's preliminary
objections based on motorist's failure to timely serve driver
with process, and denied motorist's motion reconsideration.
Motorist appealed. The Superior Court, No. 3245 EDA 2018,
Nichols, J., affirmed, 2019 WL 4739233. Motorist's petition
for allowance of appeal was granted.

Holdings: The Supreme Court, No. 12 EAP 2020, Baer, J.,
held that:

[1] trial court has discretion to dismiss complaint based on
plaintiff's failure to offer proof that she diligently attempted
to timely serve process on defendant, regardless of whether
plaintiff acted or failed to act intentionally, and

[2] motorist did not prove that she made good faith effort
to serve driver with process within 30 days after filing
complaint.

Affirmed.

Wecht, J., filed dissenting opinion in which Donohue and
Mundy, JJ., joined.

Procedural Posture(s): On Appeal; Motion to Dismiss for
Lack of Personal Jurisdiction.

West Headnotes (10)

[1] Limitation of Actions

The purpose of a statute of limitations is to
protect defendants from stale claims.

[2] Process

The rule that a writ of summons shall remain
effective to commence an action only if the
plaintiff then refrains from a course of conduct of
having the writ repeatedly issued without serving
the defendant with process within 30 days of
issuance of the writ, which operates to toll the
applicable statute of limitations, applies equally
to actions commenced by way of the filing of a
complaint. Pa. R. Civ. P. 401(b)(1), 1007.

[3] Process

A plaintiff carries the evidentiary burden of
proving that she made a good-faith effort to
ensure that notice of commencement of an action
was served on defendant within 30 days of
issuance of a writ of summons or the filing
of a complaint, in order to be entitled to
reissuance of a writ summons or reinstatement
of the complaint, and in each case, where
noncompliance with the rules are alleged, the
trial court must determine in its sound discretion
whether a good-faith effort to effectuate notice
was made. Pa. R. Civ. P. 401(a), 401(b)(1).

[4] Process

A trial court has the discretion to dismiss a
complaint when a plaintiff fails to offer proof that
she diligently attempted to serve process on a
defendant within 30 days of the issuance of a writ
of summons or the filing of a complaint and there
is no evidence to indicate that the defendant had
actual notice of the commencement of the action
in the relevant time frame, regardless of whether
the plaintiff acted or failed to act intentionally.
Pa. R. Civ. P. 401(a), 401(b)(1).
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[5] Motions

A motion for reconsideration is addressed to the
sound discretion of the trial court.

[6] Appeal and Error

When an issue primarily presents a question of
law, the scope of review is plenary, and the
standard of review is de novo.

[7] Process

If a plaintiff fails to complete proper service of
process, then the court lacks personal jurisdiction
over the defendant. Pa. R. Civ. P. 401(a).

[8] Process

A plaintiff must act diligently to meet their good-
faith requirement to effectuate service of process
upon a defendant within 30 days of issuance of a
writ of summons or the filing of a complaint so
as not to dilute the policies underlying the statute
of limitations. Pa. R. Civ. P. 401(a).

[9] Process

A plaintiff may fulfill the mandate requiring that
she make a good-faith effort to serve a defendant
with process within 30 days of the issuance of
a writ of summons or the filing of a complaint,
without strictly complying with the service rules,
in order to be entitled to reissuance of the writ
or reinstatement of the complaint, as long as her
efforts resulted in actual notice of the lawsuit to
the defendant. Pa. R. Civ. P. 401(a), 401(b)(1).

[10] Process

Motorist did not prove that she made good
faith effort to serve defendant driver with
process within 30 days after filing of complaint
for personal injuries sustained in automobile
accident, as required for motorist to be entitled
to reinstatement of complaint; after she learned

that her attempt to serve driver at address where
driver no longer lived was unsuccessful, she
did nothing else for several months, driver filed
preliminary objections after applicable two-year
limitations period governing suit would have run
but for filing of complaint, seeking dismissal
for failure to effect timely service of process,
and motorist failed to file response or produce
evidence to demonstrate that she made good
faith effort to serve driver with process, but
instead simply filed praecipe for reinstatement of
complaint. Pa. R. Civ. P. 401(a), 1028(a)(1).

Appeal from the Judgment of Superior Court entered on
9/26/2019 at No. 3245 EDA 2018 affirming the Order entered
on 10/3/2018 in the Court of Common Pleas, Philadelphia
County, Civil Division, at No. 3821 April Term, 2018. Patrick,
Paula A., Judge

Attorneys and Law Firms

Robert P. Maizel, Esq., Philadelphia, Kenneth Scott Saffren,
Esq., Saffren & Weinberg, Jenkintown, for Appellant.

Donna M. DiPietro, Esq., Law Office of Donna M.
DiPietro, Joseph B. Mayers, Esq., The Mayers Firm LLC,
Plymouth Meeting, Ryan Ashley Nolan, Esq. Nationwide
Trial Division, for Appellee.

Matthew Daniel Vodzak, Esq. Fowler Hirtzel McNulty &
Spaulding, LLP, Philadelphia, for Amicus Curiae.

SAYLOR, C.J., BAER, TODD, DONOHUE,
DOUGHERTY, WECHT, MUNDY, JJ.

OPINION

JUSTICE BAER

I. Introduction

*1  The Pennsylvania Rules of Civil Procedure (“Rules”)
allow a plaintiff to commence a civil action by filing either
a praecipe for a writ of summons or a complaint. Pa.R.C.P.
1007. The Rules require a plaintiff to serve the defendant
with original process within 30 days after the issuance of
a writ or the filing of a complaint. Pa.R.C.P. 401(a). If the
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plaintiff does not effectuate service within that time period,
she can praecipe for reissuance of the writ or reinstatement
of the complaint. Pa.R.C.P. 401(b)(1). So long as the plaintiff
files her writ or complaint before the expiration of the
statute of limitations applicable to her cause of action, the
original filing, as well as any subsequent reissuances or
reinstatements, tolls the statute of limitations.

[1]  [2] “In the seminal case of Lamp v. Heyman, 469 Pa.
465, 366 A.2d 882 (1976), this Court sought to end abuses
of process by plaintiffs who tolled the statute of limitations
by filing a writ of summons, had the writ repeatedly reissued,
and deliberately failed to notify the defendant of the pending

litigation.” McCreesh v. City of Philadelphia, 585 Pa. 211,
888 A.2d 664, 665 (2005). “This process, while technically
compliant with the Rules of Civil Procedure, nonetheless
defeated the purpose of the statute of limitations, which is

to protect defendants from stale claims.” Id. Thus, in

Lamp, this Court held that “a writ of summons shall remain
effective to commence an action only if the plaintiff then
refrains from a course of conduct which serves to stall in
its tracks the legal machinery he has just set in motion.”

Lamp, 366 A.2d at 889. This “ Lamp rule” applies
equally to actions commenced by way of the filing of a
complaint.

[3] We refined the Lamp rule in Farinacci v. Beaver
County Industrial Development Authority, 510 Pa. 589,

511 A.2d 757, 759 (1986), holding that “ Lamp requires
of plaintiffs a good-faith effort to effectuate notice of

commencement of the action.” In addition, Farinacci
clarified that: (1) the plaintiff carries an evidentiary burden
of proving that she made a good-faith effort to ensure that
notice of the commencement of an action was served on

the defendant, McCreesh, 888 A.2d at 672; and (2) “[i]n

each case, where noncompliance with Lamp is alleged,
the [trial] court must determine in its sound discretion
whether a good-faith effort to effectuate notice was made[,]”

Farinacci, 511 A.2d at 759.

This Court's most recent decision in the Lamp-line of cases

is McCreesh, supra. In McCreesh, the Court expressed
that when plaintiffs’ improper actions in serving original
process put defendants on actual notice of the commencement

of actions, trial courts should “dismiss only those claims
where plaintiffs have demonstrated an intent to stall the
judicial machinery or where plaintiffs’ failure to comply
with the Rules of Civil Procedure has prejudiced defendant.”

McCreesh, 888 A.2d at 674.

[4] In the present matter, the Superior Court affirmed a trial
court order that dismissed a plaintiff's complaint based upon
the plaintiff's failure to serve timely her complaint upon the
defendant despite the fact that the plaintiff's actions did not
amount to intentional conduct. This Court granted allowance
of appeal to address whether the Superior Court's decision

conflicts with Lamp and its progeny. For the reasons
that follow, we answer this question in the negative. More
specifically, consistent with the Superior Court's decision,
we hold that a trial court has the discretion to dismiss
a complaint when a plaintiff fails to offer proof that she
diligently attempted to serve process on a defendant in a
timely manner and there is no evidence to indicate that
the defendant had actual notice of the commencement of
the action in the relevant time frame, regardless of whether
the plaintiff acted or failed to act intentionally. Because the
Superior Court reached the correct result in this matter, we
affirm that court's judgment.

II. Background of the current appeal

*2  On July 25, 2016, Appellant Rhasheena Gussom
(“Plaintiff”) and Appellee Maurice Teagle (“Defendant”)
were involved in a motor vehicle accident. On April 26, 2018,
Plaintiff filed a complaint against Defendant in the trial court.
In her complaint, Plaintiff claimed that Defendant negligently
caused the accident and that she suffered injuries as a result
of the accident. Notably, Plaintiff filed her complaint within
the two-year statute of limitations for negligence actions.

See 42 Pa.C.S. § 5524(2) (setting a two-year statute of
limitations for an “action to recover damages for injuries to
the person or for the death of an individual caused by the
wrongful act or neglect or unlawful violence or negligence of
another”).

On May 9, 2018, Plaintiff filed an affidavit of non-service in
the trial court. According to the affidavit, on May 4, 2018,
Plaintiff attempted to serve the complaint on Defendant at an
address in Philadelphia, but learned from the owners of the
home that Defendant had sold the house a year-and-a-half
earlier and moved to Virginia. On August 13, 2018, counsel
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entered an appearance for Defendant. 1  On August 22, 2018,
i.e., nearly a month after the statute of limitations would have
expired but for the filing of the complaint, Plaintiff filed a
praecipe to reinstate her complaint.

On September 10, 2018, Defendant filed preliminary
objections, claiming, inter alia, that the trial court should
dismiss Plaintiff's complaint because she failed to serve
it properly. Preliminary Objections, 9/10/2018, at ¶12
(citing Pa.R.C.P. 1028(a)(1) (permitting a defendant to file
a preliminary objection on the ground that the plaintiff
improperly served a complaint)). In support of his objection,
Defendant observed that: (1) “Pennsylvania law demands that
Plaintiffs in a civil action, upon filing of original process,
refrain from a course of conduct which serves to stall in its
tracks the legal machinery they have just set into motion[,]”

id. at ¶16 (citing, among other cases, McCreesh, supra);
and (2) “[i]t is the plaintiff's burden to demonstrate that his

efforts were reasonable[,]” id. at ¶19 (citing Bigansky
v. Thomas Jefferson University Hosp., 442 Pa.Super. 69,
658 A.2d 423, 433 (1995)). Defendant acknowledged that
Plaintiff attempted to serve the complaint on May 4, 2018, but
he nonetheless averred that “Plaintiff utterly failed to make
any semblance of good-faith efforts” to serve the complaint.
Id. at ¶20. Plaintiff did not file a response to the preliminary
objections or otherwise attempt to prove that she made a
good-faith effort to serve the complaint in a timely manner;
rather, on September 28, 2018, Plaintiff again filed a praecipe
to reinstate her complaint.

[5] On October 3, 2018, the trial court entered an order
sustaining Defendant's preliminary objection and dismissing
Plaintiff's complaint with prejudice due to her failure to
make good-faith efforts to serve the complaint on Defendant.
Plaintiff subsequently filed a motion asking the trial court to
reconsider its order. In that motion, Plaintiff stated that, on
August 22, 2018, she sent the complaint via certified mail to
an address in Virginia, but the mail went unclaimed. Plaintiff
further asserted that, after this failed attempt at service, she
believed that she had located Defendant in Philadelphia; she,
therefore, reinstated the complaint on September 28, 2018.
Plaintiff explained that her counsel “inadvertently failed to
file a response” to Defendant's preliminary objections based
upon counsel's misreading of the objections. Motion for
Reconsideration, 10/5/2018, at ¶5. Plaintiff requested that the
court reconsider its order dismissing her complaint because
she, in fact, made good-faith efforts to serve the complaint.

The trial court denied Plaintiff's motion for reconsideration, 2

and Plaintiff appealed that order to the Superior Court.

*3  Plaintiff subsequently filed a concise statement of errors
complained of on appeal, wherein she gave notice that she
intended to argue to the Superior Court, inter alia, that the trial
court erred by sustaining Defendant's preliminary objection
on the basis that Plaintiff failed to make a good-faith effort to
serve her complaint on Defendant. In response, the trial court
authored an opinion in support of its order.

In its opinion, the trial court explained that, after a complaint
is filed, the statute of limitations is tolled only if the
plaintiff makes a good-faith effort to effectuate service. Trial

Court Opinion, 1/3/2019, at 3 (quoting Englert v. Fazio
Mechanical Services, Inc., 932 A.2d 122, 124 (Pa. Super.
2007)). The court further observed that the “Superior Court
has held that unintentional conduct or ‘simple neglect and
mistake’ to effect service is sufficient to demonstrate a

plaintiff's lack of good faith.” Id. (quoting Devine v. Hutt,
863 A.2d 1160, 1168 (Pa. Super. 2004)).

Applying these concepts to the matter sub judice, the trial
court observed that Plaintiff filed her complaint on April 26,
2018, within the prescribed two-year statute of limitations,
and then attempted to serve Defendant in Philadelphia, to no
avail, in May of 2018. The court, however, stated that Plaintiff
filed nothing else until the August 22, 2018, when she filed
a praecipe to reinstate the complaint, which, the court noted,
was two years and 28 days after the parties’ motor vehicle
accident. Id. at 4. The court also acknowledged that Plaintiff
again reinstated her complaint on September 28, 2018, i.e.,
after Defendant filed his preliminary objections; yet, the
court highlighted, Plaintiff provided “no evidence of good
faith investigation to locate, or any practical effort to serve,”
Defendant. Id. at 5; see id. (explaining that Plaintiff “did not
make any good-faith effort to locate or serve [Defendant]
at any other address in Philadelphia or Virginia prior to the
July 25, 2018, statute of limitations”). The court opined that
Plaintiff's inaction in this regard evinced an intent to stall the
judicial machinery.

In closing, the trial court recounted that Plaintiff failed
to respond to Defendant's preliminary objections but
nonetheless managed to file an additional praecipe to reinstate
her complaint after Defendant filed his objections. The court
suggested that the contradiction between Plaintiff's failure
to respond to the objections and her willingness to file yet
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another praecipe to reinstate her complaint, as well as her
refusal to “mount a good faith investigation; make practical
efforts at service; or file a Motion for Alternative service prior
to the July 25, 2018 statute of limitations is, at best, inaction,
and at worst, prima facie evidence of bad faith.” Id. at 5.
Because the court believed that Plaintiff wasted her ample
opportunities to serve the complaint on Defendant, the court
asserted that it properly sustained Defendant's preliminary

objection and dismissed Plaintiff's complaint. 3

On appeal, Plaintiff argued that the trial court erred in
finding that she failed to prove that she made a good-faith
effort to serve Defendant with the complaint. A majority
of a three-judge panel of the Superior Court disagreed
with Plaintiff and affirmed the trial court's order in an
unpublished memorandum (“Memorandum”). In so doing,
the court stated that a defendant may file a preliminary
objection on the basis that the plaintiff failed to serve the
complaint properly. Memorandum at 5 (citing Pa.R.C.P.
1028). The court explained that, when a defendant lodges
such an objection, he must support it with evidence; after
presenting evidence, the burden of proof shifts to the plaintiff.
Id. (quoting Trexler v. McDonald's Corp., 118 A.3d 408, 412
(Pa. Super. 2015)).

*4  The Superior Court then summarized this Court's

decisions in Lamp and McCreesh. In the course of

providing this summary, the court noted that, in McCreesh,
this Court held that trial courts should “dismiss only those
claims where plaintiffs have demonstrated an intent to stall
the judicial machinery or where plaintiffs’ failure to comply
with the Rules of Civil Procedure has prejudiced defendant.”
Memorandum at 6 (quoting American Interior Const. &
Blinds Inc. v. Benjamin's Desk, LLC, 206 A.3d 509, 513-14
(Pa. Super. 2019)). The court further noted that the burden
is on the plaintiff to make a good-faith effort to effectuate
service of a complaint. Id. In addition, the court observed that:
(1) trial courts should assess what constitutes a good-faith

effort on a case-by-case basis, id. at 7 (relying on Englert,
932 A.2d at 124-25); and (2) because Defendant filed verified
preliminary objections on the basis that Plaintiff failed to
serve properly her complaint, “the burden shifted to [Plaintiff]
to establish that she made a good faith, reasonable effort to

effectuate service[,]” id. at 8 (citing, inter alia, McCreesh,
888 A.2d at 672).

The Superior Court then recounted the circumstances of
the present matter. The court acknowledged that Plaintiff
filed an affidavit of non-service on May 9, 2018, wherein
Plaintiff suggested that Defendant moved to Virginia. Yet, the
court reported, the trial court's docket reflects no activity by
Plaintiff between May 9th and August 22nd of 2018, when
Plaintiff simply filed a praecipe to reinstate her complaint.
The court asserted that Plaintiff did not: (1) identify any good-
faith efforts that she made to locate and serve Defendant
in that timeframe; (2) file a motion for alternative service;
or (3) file a response to Defendant's preliminary objection
challenging Defendant's allegation that Plaintiff failed to
serve properly her complaint.

After summarizing the averments that Plaintiff made in
her motion for reconsideration, the Superior Court stated,
“In sum, as the trial court observed, [Plaintiff] did not
allege, let alone provide, any evidence of a good faith
investigation to locate, or any practical efforts to serve,
[Defendant].” Memorandum at 9 (internal quotation marks
and citation omitted). Again citing to this Court's decision

in McCreesh, the Superior Court concluded that, given
that Plaintiff carried the burden in the trial court to establish
that she acted in good faith, the trial court did not abuse its
discretion by sustaining Defendant's preliminary objection for
lack of service. Id.

Senior Judge Strassburger authored a dissenting
memorandum (“Dissenting Memorandum”). The dissent took
the position that the factual circumstances underlying this
matter do not support the trial court's decision to dismiss
Plaintiff's complaint. Dissenting Memorandum at 4. Although
the dissent recognized that Plaintiff waited four months from
when she filed the complaint to file her first praecipe to
reinstate the complaint, it opined that “there is no evidence
that she did so with ‘an intent to stall the judicial machinery.’

” Id. at 4-5 (quoting McCreesh, supra). The dissent also
asserted that Defendant has not demonstrated that Plaintiff's
conduct prejudiced him. Id. at 5.

The dissent further maintained that the Superior Court
majority inappropriately punished Plaintiff for what amounts
to simple neglect. In the dissent's view, a plaintiff's
unintentional conduct that delays notice to the defendant does

not meet the threshold for dismissal outlined in Lamp and

McCreesh. The dissent ultimately concluded that Plaintiff
“satisfied the statute of limitations by timely filing her
complaint, and did not act with an intent to stall the judicial
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machinery or prejudice [Defendant].” Id. at 5-6. According
to the dissenting judge, because Plaintiff attempted to serve
Defendant with the complaint three times within two months
of filing it, he would have reversed the trial court's order
sustaining Defendant's preliminary objections and dismissing
Plaintiff's complaint. Id. at 6.

III. Issue

*5  [6] Plaintiff filed a petition for allowance of appeal,
which this Court granted to consider the following question:
“Did the Superior Court err in holding that the Plaintiff did
not make a good-faith effort to serve the Defendant, when
the Superior Court's decision conflicts with holdings of the

Pennsylvania Supreme Court on the same legal issue?” 4

Gussom v. Teagle, 228 A.3d 255, 256 (Pa. 2020) (table).

IV. Parties’ arguments

Plaintiff asserts that Lamp holds that a plaintiff must make
a good-faith effort to effectuate notice of the commencement
of the action so as to avoid allowing the plaintiff exclusive
control over it for a period in excess of the statute of
limitations. Plaintiff contends, however, that after this Court

decided Lamp, panels of the Superior and Commonwealth

Courts took divergent approaches to Lamp’s good-faith
requirement.

More specifically, Plaintiff observes that some intermediate
court decisions mandated strict compliance with the Rules of
Civil Procedure to satisfy the good-faith requirement, while
other opinions “took a more flexible approach, and excused
plaintiff's defective service where the defendant has actual
notice of the commencement of the action and is not otherwise
prejudiced.” Plaintiff's Brief at 15. Plaintiff then explains that

this Court granted allowance of appeal in McCreesh to
rectify these discrepancies.

Plaintiff notes that, in McCreesh, this Court sided with
the intermediate court decisions that required a good-faith
inquiry to satisfy the plain language of Pa.R.C.P. 401, i.e.,
the Rule that governs the timing requirements regarding the

service of original process. 5  In Plaintiff's view, McCreesh
holds that courts should dismiss complaints when service of

process was defective only if plaintiffs “have demonstrated
an intent to stall the judicial machinery or where plaintiffs’
failure to comply with the Rules of Civil Procedure has

prejudiced defendant.” McCreesh, 888 A.2d at 674.
Plaintiff, however, suggests that “this Court has not directly
addressed precisely what constitutes a good-faith effort, nor
has the Court delineated what it means for a plaintiff to act
with an intent to stall the judicial machinery.” Plaintiff's Brief
at 16.

*6  According to Plaintiff, this gap in the law has led to
the intermediate courts again rendering inconsistent decisions
regarding the requisites of Rule 401, which, in turn, has
resulted in case law that “insist[s] on a non-mechanical
approach to what constitutes good-faith, but find[s] that
neglect or mistake, or any other unintentional conduct on the
part of the plaintiff constitutes a lack of good-faith.” Plaintiff's

Brief at 17 (citing as examples Englert and Devine,

supra); see id. (“The cases of Englert and Devine,

serve to undermine the holdings of the McCreesh court,
as they provide for the dismissal of claims for neglect, or
mistake, and require neither a showing of intent to stall
the judicial machinery, nor a showing that the defendant
was prejudiced by the improper service.”). Plaintiff avers

that these decisions cannot stand in light of Lamp and
its progeny and that, in affirming the trial court's order
in this matter, the Superior Court erroneously relied upon

Englert and Devine. Indeed, Plaintiff suggests that
mistake or other unintentional conduct cannot rise to the level
of the inappropriate intentional behavior contemplated by

McCreesh.

Next, Plaintiff asserts that, when the facts of this case are

analyzed under Lamp and its progeny, it is obvious that she
made a good-faith effort to serve her complaint on Defendant.
Plaintiff's Brief at 19. Plaintiff contends that the standard set

forth in McCreesh is clear: In cases, such as the present
matter, “where there is technical noncompliance with the
Rules of Civil Procedure, those technical missteps can be
excused, unless there is a demonstrable ‘intent to stall the
judicial machinery’ or actual prejudice to the defendant.” Id.

at 20 (quoting McCreesh, 888 A.2d at 674).

Plaintiff submits that her actions in this case do not evince
an intent to stall the judicial machinery and that those actions

http://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=2050674607&pubNum=0007691&originatingDoc=If51d35a08d7e11eb8c2cff889eaa90d0&refType=RP&fi=co_pp_sp_7691_256&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Search)#co_pp_sp_7691_256
https://1.next.westlaw.com/Link/RelatedInformation/Flag?documentGuid=I5710abaa343d11d98b61a35269fc5f88&transitionType=InlineKeyCiteFlags&originationContext=docHeaderFlag&Rank=0&contextData=(sc.Search) 
http://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=1976122354&pubNum=0000162&originatingDoc=If51d35a08d7e11eb8c2cff889eaa90d0&refType=RP&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Search)
https://1.next.westlaw.com/Link/RelatedInformation/Flag?documentGuid=I5710abaa343d11d98b61a35269fc5f88&transitionType=InlineKeyCiteFlags&originationContext=docHeaderFlag&Rank=0&contextData=(sc.Search) 
http://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=1976122354&pubNum=0000162&originatingDoc=If51d35a08d7e11eb8c2cff889eaa90d0&refType=RP&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Search)
https://1.next.westlaw.com/Link/RelatedInformation/Flag?documentGuid=I5710abaa343d11d98b61a35269fc5f88&transitionType=InlineKeyCiteFlags&originationContext=docHeaderFlag&Rank=0&contextData=(sc.Search) 
http://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=1976122354&originatingDoc=If51d35a08d7e11eb8c2cff889eaa90d0&refType=RP&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Search)
https://1.next.westlaw.com/Link/RelatedInformation/Flag?documentGuid=I026a95ec778b11da8ccab4c14e983401&transitionType=InlineKeyCiteFlags&originationContext=docHeaderFlag&Rank=0&contextData=(sc.Search) 
http://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=2007972629&pubNum=0000162&originatingDoc=If51d35a08d7e11eb8c2cff889eaa90d0&refType=RP&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Search)
https://1.next.westlaw.com/Link/RelatedInformation/Flag?documentGuid=I026a95ec778b11da8ccab4c14e983401&transitionType=InlineKeyCiteFlags&originationContext=docHeaderFlag&Rank=0&contextData=(sc.Search) 
http://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=2007972629&pubNum=0000162&originatingDoc=If51d35a08d7e11eb8c2cff889eaa90d0&refType=RP&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Search)
http://www.westlaw.com/Link/Document/FullText?findType=L&pubNum=1000781&cite=PASTRCPR401&originatingDoc=If51d35a08d7e11eb8c2cff889eaa90d0&refType=LQ&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Search)
https://1.next.westlaw.com/Link/RelatedInformation/Flag?documentGuid=I026a95ec778b11da8ccab4c14e983401&transitionType=InlineKeyCiteFlags&originationContext=docHeaderFlag&Rank=0&contextData=(sc.Search) 
http://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=2007972629&pubNum=0000162&originatingDoc=If51d35a08d7e11eb8c2cff889eaa90d0&refType=RP&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Search)
https://1.next.westlaw.com/Link/RelatedInformation/Flag?documentGuid=I026a95ec778b11da8ccab4c14e983401&transitionType=InlineKeyCiteFlags&originationContext=docHeaderFlag&Rank=0&contextData=(sc.Search) 
http://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=2007972629&pubNum=0000162&originatingDoc=If51d35a08d7e11eb8c2cff889eaa90d0&refType=RP&fi=co_pp_sp_162_674&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Search)#co_pp_sp_162_674
http://www.westlaw.com/Link/Document/FullText?findType=L&pubNum=1000781&cite=PASTRCPR401&originatingDoc=If51d35a08d7e11eb8c2cff889eaa90d0&refType=LQ&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Search)
https://1.next.westlaw.com/Link/RelatedInformation/Flag?documentGuid=I8bcf2aa641dd11dcab5dc95700b89bde&transitionType=InlineKeyCiteFlags&originationContext=docHeaderFlag&Rank=0&contextData=(sc.Search) 
http://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=2012846930&pubNum=0000162&originatingDoc=If51d35a08d7e11eb8c2cff889eaa90d0&refType=RP&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Search)
https://1.next.westlaw.com/Link/RelatedInformation/Flag?documentGuid=If7c7f331456511d98915dbcd77ee80bc&transitionType=InlineKeyCiteFlags&originationContext=docHeaderFlag&Rank=0&contextData=(sc.Search) 
http://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=2005672492&pubNum=0000162&originatingDoc=If51d35a08d7e11eb8c2cff889eaa90d0&refType=RP&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Search)
http://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=2005672492&pubNum=0000162&originatingDoc=If51d35a08d7e11eb8c2cff889eaa90d0&refType=RP&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Search)
https://1.next.westlaw.com/Link/RelatedInformation/Flag?documentGuid=I8bcf2aa641dd11dcab5dc95700b89bde&transitionType=InlineKeyCiteFlags&originationContext=docHeaderFlag&Rank=0&contextData=(sc.Search) 
http://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=2012846930&pubNum=0000162&originatingDoc=If51d35a08d7e11eb8c2cff889eaa90d0&refType=RP&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Search)
https://1.next.westlaw.com/Link/RelatedInformation/Flag?documentGuid=If7c7f331456511d98915dbcd77ee80bc&transitionType=InlineKeyCiteFlags&originationContext=docHeaderFlag&Rank=0&contextData=(sc.Search) 
http://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=2005672492&pubNum=0000162&originatingDoc=If51d35a08d7e11eb8c2cff889eaa90d0&refType=RP&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Search)
https://1.next.westlaw.com/Link/RelatedInformation/Flag?documentGuid=I026a95ec778b11da8ccab4c14e983401&transitionType=InlineKeyCiteFlags&originationContext=docHeaderFlag&Rank=0&contextData=(sc.Search) 
http://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=2007972629&pubNum=0000162&originatingDoc=If51d35a08d7e11eb8c2cff889eaa90d0&refType=RP&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Search)
https://1.next.westlaw.com/Link/RelatedInformation/Flag?documentGuid=I5710abaa343d11d98b61a35269fc5f88&transitionType=InlineKeyCiteFlags&originationContext=docHeaderFlag&Rank=0&contextData=(sc.Search) 
http://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=1976122354&pubNum=0000162&originatingDoc=If51d35a08d7e11eb8c2cff889eaa90d0&refType=RP&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Search)
https://1.next.westlaw.com/Link/RelatedInformation/Flag?documentGuid=I8bcf2aa641dd11dcab5dc95700b89bde&transitionType=InlineKeyCiteFlags&originationContext=docHeaderFlag&Rank=0&contextData=(sc.Search) 
http://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=2012846930&pubNum=0000162&originatingDoc=If51d35a08d7e11eb8c2cff889eaa90d0&refType=RP&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Search)
https://1.next.westlaw.com/Link/RelatedInformation/Flag?documentGuid=If7c7f331456511d98915dbcd77ee80bc&transitionType=InlineKeyCiteFlags&originationContext=docHeaderFlag&Rank=0&contextData=(sc.Search) 
http://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=2005672492&pubNum=0000162&originatingDoc=If51d35a08d7e11eb8c2cff889eaa90d0&refType=RP&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Search)
https://1.next.westlaw.com/Link/RelatedInformation/Flag?documentGuid=I026a95ec778b11da8ccab4c14e983401&transitionType=InlineKeyCiteFlags&originationContext=docHeaderFlag&Rank=0&contextData=(sc.Search) 
http://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=2007972629&pubNum=0000162&originatingDoc=If51d35a08d7e11eb8c2cff889eaa90d0&refType=RP&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Search)
https://1.next.westlaw.com/Link/RelatedInformation/Flag?documentGuid=I5710abaa343d11d98b61a35269fc5f88&transitionType=InlineKeyCiteFlags&originationContext=docHeaderFlag&Rank=0&contextData=(sc.Search) 
http://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=1976122354&pubNum=0000162&originatingDoc=If51d35a08d7e11eb8c2cff889eaa90d0&refType=RP&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Search)
https://1.next.westlaw.com/Link/RelatedInformation/Flag?documentGuid=I026a95ec778b11da8ccab4c14e983401&transitionType=InlineKeyCiteFlags&originationContext=docHeaderFlag&Rank=0&contextData=(sc.Search) 
http://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=2007972629&pubNum=0000162&originatingDoc=If51d35a08d7e11eb8c2cff889eaa90d0&refType=RP&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Search)
https://1.next.westlaw.com/Link/RelatedInformation/Flag?documentGuid=I026a95ec778b11da8ccab4c14e983401&transitionType=InlineKeyCiteFlags&originationContext=docHeaderFlag&Rank=0&contextData=(sc.Search) 
http://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=2007972629&pubNum=0000162&originatingDoc=If51d35a08d7e11eb8c2cff889eaa90d0&refType=RP&fi=co_pp_sp_162_674&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Search)#co_pp_sp_162_674


Gussom v. Teagle, --- A.3d ---- (2021)

 © 2021 Thomson Reuters. No claim to original U.S. Government Works. 7

did not prejudice Defendant; thus, she acted in good faith in
attempting to serve Defendant. Id. at 22. In support of this
position, Plaintiff recounts the circumstances underlying this
matter by relying, in part, on averments that she made in her
motion for reconsideration: (1) she filed her complaint on
April 26, 2018; (2) Plaintiff attempted service in early May
of 2018 at Defendant's last known address in Philadelphia,
but the new owners of the home stated that Defendant had
moved to Virginia; (3) Plaintiff promptly filed an affidavit of
non-service and attempted to locate Defendant in Virginia;
(4) on August 22, 2018, Plaintiff believed that she discovered
that Defendant lived in Waynesboro, Virginia, resulting in
her filing a praecipe to reinstate the complaint; (5) the
reinstated complaint was served via certified mail to the
Virginia address, but the complaint went unclaimed; (6) after
learning that service in Virginia had failed and believing that
she had again located Defendant in Philadelphia, Plaintiff
reinstated the complaint and served it on Defendant's father
on September 29, 2018; and (7) the affidavit of service
was docketed on October 10, 2018. Plaintiff's Brief at
22-25. Although Plaintiff concedes that there was a delay
between her initial and last attempts to serve the complaint,
she contends that she never intended to stall the judicial
machinery, that Defendant was not prejudiced, and that she,
therefore, acted in good faith.

In response, Defendant argues that it is well-settled law in
Pennsylvania that Plaintiff carried the burden of proving
that she made a good-faith effort to effectuate service of
the complaint in a timely manner. Defendant insists that
Plaintiff failed to meet this burden. In support of his argument,
Defendant reminds the Court that Plaintiff's civil action was
subject to a two-year statute of limitations and that the
“purpose of any statute of limitations is to expedite litigation
and thus discourage delay and the presentation of stale claims
which may greatly prejudice the defense of such claims.”

Defendant's Brief at 7 (quoting McCreesh, 888 A.2d at
671). Defendant observes that the statute of limitations is not
satisfied simply when a plaintiff timely files a complaint;
rather, “the defendant must be provided notice of the action
in order for the purpose of the statutes of limitation to be

fulfilled.” Id. (quoting McCreesh, 888 A.2d at 671).

*7  [7] Although Defendant acknowledges that the filing of
a complaint tolls the statute of limitations, he highlights that
this rule of law benefits a plaintiff only if she makes a good-
faith effort to serve the complaint. Indeed, Defendant notes,
Pa.R.C.P. 401(a) dictates that original process must be served

within 30 days after the issuance of a writ or the filing of a
complaint. Id. at 8. Defendant points out that, if a plaintiff
fails to complete proper service, then the court lacks personal

jurisdiction over the defendant. Id. (quoting Cintas Corp.
v. Lee's Cleaning Services, Inc., 549 Pa. 84, 700 A.2d 915,
917-18 (1997)).

Next, Defendant turns his focus to Lamp and its

progeny. According to Defendant, prior to Lamp, case law
developed which allowed a plaintiff to commence an action
by writ of summons and permitted the plaintiff to keep her
cause of action alive by reissuing the writ within a time period
equivalent to the statute of limitations applicable to the cause

of action. Id. at 8-9. Defendant explains that, in Lamp, this
Court stated that this practice was susceptible to abuse and
that it was inconsistent with the policies underlying statutes
of limitations; thus, the Court qualified the rule, holding that
“a writ of summons shall remain effective to commence an
action only if the plaintiff then refrains from a course of
conduct which serves to stall in its tracks the legal machinery

he has just set in motion.” Id. at 9 (quoting Lamp, 366 A.2d

at 889). In other words, the Lamp Court required plaintiffs
to attempt to deliver promptly the writ or complaint.

Defendant then recounts in detail a series of decisions that led

to this Court's holding in McCreesh. Id. at 9-19. Regarding

McCreesh itself, Defendant submits that, therein, the
Court “announced a more flexible approach to the good-
faith determination, ‘excusing plaintiffs’ initial procedurally
defective service where the defendant has actual notice
of the commencement of litigation and is not otherwise

prejudiced.’ ” Id. at 19 (quoting McCreesh, 888 A.2d

at 666). Defendant suggests that, “[i]n sum, McCreesh
established a more flexible standard whereby a plaintiff's
case will not be dismissed for technical missteps where the
plaintiff provided the defendants with actual notice of the
commencement of litigation, and the statute of limitations had
not yet expired.” Id. at 21-22.

Defendant further claims that Plaintiff misstates the standard

set forth in McCreesh. More specifically, Defendant

submits that, contrary to Plaintiff's assertions, “ McCreesh
does not simply state that technical missteps can be excused
- bar none - unless there is an ‘intent to stall the judicial
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machinery’ or actual prejudice to the defendant.” Id. at
22. Indeed, Defendant avers that the Superior Court's

decisions in cases like Englert appropriately apply

McCreesh insomuch as those decisions hold that the
plaintiff's negligence in fulfilling her service requirements
evinced a failure to make a good-faith effort to effectuate
service given that the plaintiff's misguided effort did not result
in the defendant receiving actual notice of the commencement
of the action. Id. at 22-26. Building on this theme, Defendant
contends that the Superior Court in the instant matter properly

applied its case law, which complies with McCreesh, in
affirming the trial court's order.

In closing, Defendant insists that, because he filed a verified
preliminary objection raising improper service, the Superior
Court correctly concluded that the burden shifted to Plaintiff
to demonstrate that she made a good-faith effort to serve
Defendant in a timely manner. Id. at 27. As to the Superior
Court's review of the record, Defendant highlights that
the court accurately explained that Plaintiff did not allege,
let alone prove, that she made the requisite effort to
serve Defendant with her complaint. Id. at 27-28. Indeed,
identifying that a determination of whether a plaintiff acted in
good faith lies in the trial court's discretion, Defendant argues
that the Superior Court correctly concluded that the trial court
acted well within its discretion by sustaining Defendant's
preliminary objection and dismissing Plaintiff's complaint
due to her failure to put forth a good-faith effort to serve that

complaint. 6  Id. at 30-31.

V. Analysis

*8  [8] Prior to Lamp, a plaintiff could comply with
the service requirements of the Rules of Civil Procedure
and simultaneously undermine the purpose of the statute of
limitations by initiating an action via the filing a writ prior
to the expiration of the statute of limitations and continually
reissuing that writ after the statute had run, all the while
without serving notice on the defendant that the plaintiff

had commenced an action. The Lamp Court substantially
narrowed this avenue for potential abuse by holding that
“a writ of summons shall remain effective to commence an
action only if the plaintiff then refrains from a course of
conduct which serves to stall in its tracks the legal machinery

he has just set in motion.” Lamp, 366 A.2d at 889.

Stated more in the affirmative, Lamp requires plaintiffs
to act diligently to meet their good-faith requirement to
effectuate service of process upon defendants so as not to
dilute the policies underlying the statute of limitations. Id.
(“Our purpose is to avoid the situation in which a plaintiff
can bring an action, but, by not making a good-faith effort to
notify a defendant, retain exclusive control over it for a period
in excess of that permitted by the statute of limitations.”).

In Farinacci, this Court aided the bench and bar by further

defining the contours of the Lamp rule. As noted supra,

the Farinacci Court clarified that: (1) plaintiffs carry an
evidentiary burden of proving that they made a good-faith
effort to ensure that notice of the commencement of actions

was served on defendants, McCreesh, 888 A.2d at 672;

and (2) “[i]n each case, where noncompliance with Lamp
is alleged, the [trial] court must determine in its sound
discretion whether a good-faith effort to effectuate notice was

made[,]” Farinacci, 511 A.2d at 759. Importantly, our

decision in Farinacci did nothing to lessen a plaintiff's
burden to act diligently in promptly serving notice of the
commencement of an action on a defendant so as not to
thwart the purpose of the statute of limitations. Indeed, the

Farinacci Court ultimately concluded that the plaintiff
therein failed to establish a good-faith effort to serve a
writ where a four-week delay in service was attributable to
counsel's negligence in forgetting to take the necessary steps

to effectuate service of the writ. Id. at 759-60.

In McCreesh, the Court sought to resolve a pattern
of conflicting opinions from the intermediate courts. On
the one hand, some of those decisions required plaintiffs
to comply strictly with the rules regarding service to

satisfy the Lamp- Farinacci good-faith requirement,
while, on the other hand, different panels allowed “a more
flexible approach, excusing plaintiffs’ initial procedurally
defective service where the defendant has actual notice
of the commencement of litigation and is not otherwise

prejudiced[.]” McCreesh, 888 A.2d at 666. After
explaining that “[n]either our cases nor our rules contemplate
punishing a plaintiff for technical missteps where he has
satisfied the purpose of the statute of limitations by supplying
a defendant with actual notice[,]” the Court stated that it
embraced the logic of cases which “would dismiss only those
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claims where plaintiffs have demonstrated an intent to stall
the judicial machinery or where plaintiffs’ failure to comply
with the Rules of Civil Procedure has prejudiced defendant.”

McCreesh, 888 A.2d at 674.

[9] Although McCreesh made clear that a plaintiff
could fulfill her good-faith service mandate without strictly
complying with the service rules as long as her efforts
resulted in actual notice of the lawsuit to the defendant, like

Farinacci, McCreesh did nothing to modify a plaintiff's
duty to act diligently to serve notice of the commencement
of an action so as not to undermine the policies that drive the

statute of limitations. Nor, for that matter, did McCreesh

change the rule clarified in Farinacci that the plaintiff
carries an evidentiary burden to prove that she made a good-
faith effort to effectuate service of process in a timely manner.
To the contrary, as observed throughout this opinion, the

McCreesh Court alluded to this evidentiary requirement.

See id. at 672 (“We subtly altered our holding in Lamp

in Farinacci, requiring plaintiffs to demonstrate ‘a good-
faith effort to effectuate notice of commencement of the
action.’ ”).

*9  In sum, Lamp and its progeny require a plaintiff to
make a good-faith effort in diligently and timely serving
process on a defendant. When a defendant presents a factual
dispute as to whether a plaintiff fulfilled this duty, the plaintiff
carries an evidentiary burden to demonstrate that she met her
good-faith mandate. If a plaintiff presents credible evidence
that she made this attempt at service, then she fulfills her
requirement to prove good faith. If a plaintiff does not present
such evidence, then she has failed to satisfy her evidentiary
burden, regardless of whether her actions (or inaction) were
intentional, unintentional, or otherwise. However, pursuant to

McCreesh, a trial court should not punish a plaintiff by
dismissing her complaint where she is able to establish that
her improper but diligent attempts at service resulted in the
defendant receiving actual notice of the commencement of the
action, unless the plaintiff's failure to serve process properly
evinced an intent to stall the judicial machinery or otherwise
prejudiced the defendant.

VI. Conclusion

[10] The incident that led to this negligence lawsuit occurred
on July 25, 2016, and the two-year statute of limitations on
the cause of action was set to expire on July 24, 2018. Plaintiff
timely commenced the action by filing a complaint on April
26, 2018. As outlined in detail supra, the law required
Plaintiff to act diligently in serving original process on
Defendant so as not to undermine the policies that animate the
statute of limitations. Concerning this requirement, the record
reflects that, before the statute of limitations ran, Plaintiff filed
only an affidavit of non-service in the trial court. The affidavit
asserted that, on May 4, 2018, Plaintiff attempted to serve
the complaint on Defendant at an address in Philadelphia but
learned from the owners of the home that Defendant had sold
the house a year-and-a-half earlier and moved to Virginia. As
the lower courts accurately reported, the trial court record and
docket reflect that Appellant did nothing else until she filed a
praecipe to reinstate the complaint on August 22, 2018.

On September 10, 2018, i.e., nearly seven weeks after the
statute of limitations would have expired on Plaintiff's claim
but for the filing of the complaint, Defendant filed preliminary
objections pursuant to, inter alia, Pa.R.C.P. 1028(a)(1),
raising a factual question as to whether Plaintiff fulfilled her
legal duty to make a good-faith effort to serve her complaint
on Defendant. At that point, Plaintiff had an obligation to
produce evidence to demonstrate that she met this duty; yet,
she offered no such evidence.

Consequently, on October 3, 2018, the trial court entered
an order sustaining Defendant's preliminary objection and
dismissing Plaintiff's complaint with prejudice due to her
failure to make good-faith efforts to serve the complaint on
Defendant. Like the Superior Court, we find no abuse of
discretion in this decision. Stated succinctly, Plaintiff failed
to prove that she acted diligently in attempting to make her
good-faith effort to serve Defendant with notice that she filed
her complaint against him. Moreover, although Defendant's
counsel entered an appearance on August 13, 2018, i.e., after
the statute of limitations expired, there is no evidence of
record that would otherwise establish that Plaintiff's actions
or inaction gave Defendant actual notice of the lawsuit in a

timely manner. 7  Accordingly, the holding in McCreesh is
of no assistance to Plaintiff.

*10  In closing, we observe that any averments made by
Plaintiff in her motion for reconsideration have no impact
on our conclusion in this matter. The trial court exercised
its sound discretion in denying that motion, supra at ––––
n.2, and we will not disturb that determination on appeal.
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For these reasons, we affirm the Superior Court's judgment,
which affirmed the trial court's order sustaining Defendant's
preliminary objection and dismissing Plaintiff's complaint
with prejudice.

Chief Justice Saylor and Justices Todd and Dougherty join the
opinion.

Justice Wecht files a dissenting opinion in which Justices
Donohue and Mundy join.

JUSTICE WECHT, dissenting
I respectfully dissent. The Majority affirms the dismissal of
Rhasheena Gussom's negligence complaint against Maurice
Teagle stemming from a July 25, 2016 motor vehicle accident.

In doing so, the Court endeavors to clarify the rule of Lamp

and McCreesh, 1  which permits a plaintiff to toll the
statute of limitations in a civil action where she is unable to
effectuate service of original process within the time period
provided by the Pennsylvania Rules of Civil Procedure. The
Majority holds that “a trial court has the discretion to dismiss
a complaint when a plaintiff fails to offer proof that she
diligently attempted to serve process on a defendant in a
timely manner and there is no evidence to indicate that the
defendant had actual notice of the action in the relevant time
frame, regardless of whether the plaintiff acted or failed to

act intentionally.” Maj. Op. at ––––. I read Lamp and its
progeny as requiring affirmative proof of either plaintiff's
intent to stall the judicial machinery or actual prejudice to
the defendant before a civil action may be dismissed in
these circumstances. Both of these proofs are lacking here.
Even under the Majority's formulation, however, I would
find Teagle's appellate counsel's admission that trial counsel
received notice of the complaint through the defendant's
insurance carrier, prompting his entry of appearance in this
matter within three weeks of the July 25, 2018 statute of

limitations, to be sufficient to satisfy McCreesh’s demand
of proof of “actual service.”

As the Majority aptly observes, prior to 1976, Pennsylvania
courts witnessed repeated abuses of the Rules of Civil
Procedure. Plaintiffs routinely would attempt to toll the
statute of limitations by filing a writ of summons, having
the writ repeatedly reissued as a matter of course, and then
deliberately failing to notify defendants of pending litigation.

Maj. Op. at –––– (citing McCreesh, 888 A.2d at 665). In

announcing the Lamp rule, we declared that its “purpose”
was to “avoid the situation in which a plaintiff can bring
an action, but, by not making a good-faith effort to notify
a defendant, retain exclusive control over it for a period
in excess of that permitted by the statute of limitations.”

Lamp, 366 A.2d at 889. Accordingly, pursuant to our
supervisory power over Pennsylvania courts, we declared
that an action commencing suit “shall remain effective to
commence an action only if the plaintiff then refrains from a
course of conduct which serves to stall in its tracks the legal

machinery he has just set in motion.” Id.

A decade later, in Farinacci v. Beaver County Industrial
Development Authority, 510 Pa. 589, 511 A.2d 757 (1986),

we indicated that “ Lamp requires of plaintiffs a good-
faith effort to effectuate notice of commencement of the
action,” which was to be determined by a court “in its sound

discretion.” Id. at 759. At issue in Farinacci was a
praecipe for a writ of summons filed on the last permissible
day under a two-year statute of limitations for personal injury
actions. When the prothonotary issued the writ the next
day, plaintiffs’ “counsel intended to immediately instruct and
pay the sheriff for service,” but “he misplaced the file.”

Id. at 758. Although counsel ultimately discovered the
file just over a week later, he then “forgot to take necessary
steps to effectuate service of the writ,” which had to be
reissued more than five weeks after it initially was issued.
We suggested in dicta that the “eight or nine days of the
delay [that] was attributable to counsel's simply misplacing
the file” was “not necessarily inconsistent with a finding of

good faith.” Id. at 760. However, we affirmed the trial
court's dismissal of plaintiffs’ action because they “failed
to provide an explanation for” the remaining four weeks of
delay—which plaintiffs attributed “only to counsel's faulty
memory”—thereby depriving the trial court of evidence by
which to “substantiate a finding that plaintiffs made a good-

faith effort to effectuate service.” Id.

*11  Subsequently, in Witherspoon v. City of
Philadelphia, 564 Pa. 388, 768 A.2d 1079 (2001) (plurality),

a plurality of the Court cited Farinacci for the
proposition that there is “no distinction between an intentional
withholding of service and a lack of service due to counsel's
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inadvertence” when determining whether the “condition
subsequent” of “service, or at least a good faith attempt

at service,” had been fulfilled. Id. at 1083; see id.

(“ Lamp and Farinacci establish that any failure
regarding follow-up activity that is attributable to the plaintiff
or his agents, rather than public officials, falls outside th[e]

purpose” of the rule.). Witherspoon concerned a nine-
month delay in service attributable to the process server, who
declined to make additional attempts at service after the first
attempt was unsuccessful and also failed to make and file a
return of no service as required by Pa.R.C.P. 405(a) and (e).
Additionally, plaintiff's counsel failed “to promptly ascertain

the results of the process server's efforts.” Id. at 1083.
The plurality concluded that “any failure regarding follow-
up [service] activity that is attributable to the plaintiff or his
agents, rather than public officials, falls outside” the purpose

of the rule announced in Lamp, as refined by Farinacci.

Id. Because Witherspoon's counsel opted to use a private
firm to make service rather than the sheriff, Witherspoon was
“bound by the actions of [his] agents (counsel and the process
server),” and their failure to effectuate service for the better

part of a year was fatal to the civil action. Id. 2

Returning to the issue most recently in McCreesh, we
cautioned against “punishing a plaintiff for technical missteps
where he has satisfied the purpose of the statute of limitations

by supplying a defendant with actual notice.” 888 A.2d

at 674. McCreesh thus “embrace[d] the logic” of the

Superior Court's decision in Leidich v. Franklin, 394
Pa.Super. 302, 575 A.2d 914 (1990), “which, applying

Lamp, would dismiss only those claims where plaintiffs
have demonstrated an intent to stall the judicial machinery
or where plaintiff's failure to comply with the Rules of Civil

Procedure has prejudiced defendant.” McCreesh, 888 A.2d

at 674; see Leidich, 575 A.2d at 918 (gleaning from

Lamp and its progeny that: “(1) one's ‘good faith’ effort
to notify a defendant of the institution of a lawsuit is to be
assessed on a case-by-case basis; and (2) the thrust of all
inquiry is one of whether a plaintiff engaged in a ‘course
of conduct’ forestalling the legal machinery put in motion
by his/her filings”). In a footnote, we indicated “that there
may be situations where actual notice may not be absolutely
necessary so long as prejudice did not result,” but declined

to “delineate such an exception” because the issue was not

before us. McCreesh, 888 A.2d at 674 n.20.

McCreesh was a significant departure from Farinacci

and Witherspoon. Whereas Farinacci suggested that
plaintiffs carry an evidentiary burden to establish their good-
faith efforts to ensure that notice was served on defendants—

which McCreesh made clear can be satisfied through proof
of actual notice, however informal or technically deficient

—unlike the Majority, I read McCreesh as unmistakably
shifting the burden to defendants to affirmatively demonstrate
either plaintiffs’ intent to stall the judicial process or prejudice
resulting from their failure to comply with the Rules of
Civil Procedure in order to secure dismissal of a civil
action. As such, plaintiffs’ inadvertent mistakes are no longer

sufficient to warrant dismissal. Rather, McCreesh counsels

a reversion to the threshold inquiry first posited in Lamp:
namely, has the plaintiff “refrain[ed] from a course of conduct
which serves to stall in its tracks the legal machinery he has

just set in motion”? Lamp, 366 A.2d at 889.

Properly analyzed under this standard, Farinacci may
have been wrongly decided given the absence of any intent to
stall over the five weeks between filing the praecipe for the
writ of summons and its eventual service upon the defendant.
The same is true here, where there is no evidence that Gussom
intended to delay service of process, nor any indication of
prejudice to Teagle. To the contrary, the record shows that
Gussom made at least four attempts at service (three times
in Philadelphia and once in Waynesboro, Virginia) in her
seemingly futile, interstate effort to track down Teagle, which
began nearly three months before the statute of limitations
expired on July 24, 2018. This stands in stark contrast to the

plaintiffs in Farinacci and Witherspoon, who waited
until the last possible day to initiate their action and made just
one attempt at service in nine months, respectively.

*12  But even under the Majority's formulation, Gussom
likely satisfied her burden in this case, notwithstanding
her inexplicable failure to respond to Teagle's preliminary
objections, which should not be condoned. Specifically, at
argument, when asked if Teagle's trial counsel had entered his
appearance in the case on August 13, 2018, upon receiving
notice of Gussom's complaint from Teagle's insurance carrier,
Teagle's appellate counsel initially deflected. However, he

https://1.next.westlaw.com/Link/RelatedInformation/Flag?documentGuid=I7f58152132c711d98b61a35269fc5f88&transitionType=InlineKeyCiteFlags&originationContext=docHeaderFlag&Rank=0&contextData=(sc.Search) 
http://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=2001254538&pubNum=0000162&originatingDoc=If51d35a08d7e11eb8c2cff889eaa90d0&refType=RP&fi=co_pp_sp_162_1083&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Search)#co_pp_sp_162_1083
https://1.next.westlaw.com/Link/RelatedInformation/Flag?documentGuid=I7f58152132c711d98b61a35269fc5f88&transitionType=InlineKeyCiteFlags&originationContext=docHeaderFlag&Rank=0&contextData=(sc.Search) 
http://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=2001254538&pubNum=0000651&originatingDoc=If51d35a08d7e11eb8c2cff889eaa90d0&refType=RP&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Search)
https://1.next.westlaw.com/Link/RelatedInformation/Flag?documentGuid=I5710abaa343d11d98b61a35269fc5f88&transitionType=InlineKeyCiteFlags&originationContext=docHeaderFlag&Rank=0&contextData=(sc.Search) 
http://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=1976122354&pubNum=0000162&originatingDoc=If51d35a08d7e11eb8c2cff889eaa90d0&refType=RP&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Search)
https://1.next.westlaw.com/Link/RelatedInformation/Flag?documentGuid=I71c4bab6349511d98b61a35269fc5f88&transitionType=InlineKeyCiteFlags&originationContext=docHeaderFlag&Rank=0&contextData=(sc.Search) 
http://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=1986132548&pubNum=0000162&originatingDoc=If51d35a08d7e11eb8c2cff889eaa90d0&refType=RP&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Search)
https://1.next.westlaw.com/Link/RelatedInformation/Flag?documentGuid=I7f58152132c711d98b61a35269fc5f88&transitionType=InlineKeyCiteFlags&originationContext=docHeaderFlag&Rank=0&contextData=(sc.Search) 
http://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=2001254538&pubNum=0000162&originatingDoc=If51d35a08d7e11eb8c2cff889eaa90d0&refType=RP&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Search)
http://www.westlaw.com/Link/Document/FullText?findType=L&pubNum=1000781&cite=PASTRCPR405&originatingDoc=If51d35a08d7e11eb8c2cff889eaa90d0&refType=LQ&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Search)
https://1.next.westlaw.com/Link/RelatedInformation/Flag?documentGuid=I7f58152132c711d98b61a35269fc5f88&transitionType=InlineKeyCiteFlags&originationContext=docHeaderFlag&Rank=0&contextData=(sc.Search) 
http://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=2001254538&pubNum=0000162&originatingDoc=If51d35a08d7e11eb8c2cff889eaa90d0&refType=RP&fi=co_pp_sp_162_1083&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Search)#co_pp_sp_162_1083
https://1.next.westlaw.com/Link/RelatedInformation/Flag?documentGuid=I5710abaa343d11d98b61a35269fc5f88&transitionType=InlineKeyCiteFlags&originationContext=docHeaderFlag&Rank=0&contextData=(sc.Search) 
http://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=1976122354&pubNum=0000162&originatingDoc=If51d35a08d7e11eb8c2cff889eaa90d0&refType=RP&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Search)
https://1.next.westlaw.com/Link/RelatedInformation/Flag?documentGuid=I71c4bab6349511d98b61a35269fc5f88&transitionType=InlineKeyCiteFlags&originationContext=docHeaderFlag&Rank=0&contextData=(sc.Search) 
http://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=1986132548&pubNum=0000162&originatingDoc=If51d35a08d7e11eb8c2cff889eaa90d0&refType=RP&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Search)
https://1.next.westlaw.com/Link/RelatedInformation/Flag?documentGuid=I7f58152132c711d98b61a35269fc5f88&transitionType=InlineKeyCiteFlags&originationContext=docHeaderFlag&Rank=0&contextData=(sc.Search) 
http://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=2001254538&pubNum=0000651&originatingDoc=If51d35a08d7e11eb8c2cff889eaa90d0&refType=RP&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Search)
https://1.next.westlaw.com/Link/RelatedInformation/Flag?documentGuid=I7f58152132c711d98b61a35269fc5f88&transitionType=InlineKeyCiteFlags&originationContext=docHeaderFlag&Rank=0&contextData=(sc.Search) 
http://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=2001254538&pubNum=0000651&originatingDoc=If51d35a08d7e11eb8c2cff889eaa90d0&refType=RP&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Search)
https://1.next.westlaw.com/Link/RelatedInformation/Flag?documentGuid=I026a95ec778b11da8ccab4c14e983401&transitionType=InlineKeyCiteFlags&originationContext=docHeaderFlag&Rank=0&contextData=(sc.Search) 
http://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=2007972629&pubNum=0000162&originatingDoc=If51d35a08d7e11eb8c2cff889eaa90d0&refType=RP&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Search)
https://1.next.westlaw.com/Link/RelatedInformation/Flag?documentGuid=I026a95ec778b11da8ccab4c14e983401&transitionType=InlineKeyCiteFlags&originationContext=docHeaderFlag&Rank=0&contextData=(sc.Search) 
http://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=2007972629&pubNum=0000162&originatingDoc=If51d35a08d7e11eb8c2cff889eaa90d0&refType=RP&fi=co_pp_sp_162_674&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Search)#co_pp_sp_162_674
http://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=2007972629&pubNum=0000162&originatingDoc=If51d35a08d7e11eb8c2cff889eaa90d0&refType=RP&fi=co_pp_sp_162_674&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Search)#co_pp_sp_162_674
https://1.next.westlaw.com/Link/RelatedInformation/Flag?documentGuid=I026a95ec778b11da8ccab4c14e983401&transitionType=InlineKeyCiteFlags&originationContext=docHeaderFlag&Rank=0&contextData=(sc.Search) 
http://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=2007972629&pubNum=0000162&originatingDoc=If51d35a08d7e11eb8c2cff889eaa90d0&refType=RP&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Search)
https://1.next.westlaw.com/Link/RelatedInformation/Flag?documentGuid=I2893773234dd11d986b0aa9c82c164c0&transitionType=InlineKeyCiteFlags&originationContext=docHeaderFlag&Rank=0&contextData=(sc.Search) 
http://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=1990082319&pubNum=0000162&originatingDoc=If51d35a08d7e11eb8c2cff889eaa90d0&refType=RP&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Search)
http://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=1990082319&pubNum=0000162&originatingDoc=If51d35a08d7e11eb8c2cff889eaa90d0&refType=RP&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Search)
https://1.next.westlaw.com/Link/RelatedInformation/Flag?documentGuid=I5710abaa343d11d98b61a35269fc5f88&transitionType=InlineKeyCiteFlags&originationContext=docHeaderFlag&Rank=0&contextData=(sc.Search) 
http://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=1976122354&pubNum=0000162&originatingDoc=If51d35a08d7e11eb8c2cff889eaa90d0&refType=RP&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Search)
https://1.next.westlaw.com/Link/RelatedInformation/Flag?documentGuid=I026a95ec778b11da8ccab4c14e983401&transitionType=InlineKeyCiteFlags&originationContext=docHeaderFlag&Rank=0&contextData=(sc.Search) 
http://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=2007972629&pubNum=0000162&originatingDoc=If51d35a08d7e11eb8c2cff889eaa90d0&refType=RP&fi=co_pp_sp_162_674&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Search)#co_pp_sp_162_674
http://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=2007972629&pubNum=0000162&originatingDoc=If51d35a08d7e11eb8c2cff889eaa90d0&refType=RP&fi=co_pp_sp_162_674&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Search)#co_pp_sp_162_674
https://1.next.westlaw.com/Link/RelatedInformation/Flag?documentGuid=I2893773234dd11d986b0aa9c82c164c0&transitionType=InlineKeyCiteFlags&originationContext=docHeaderFlag&Rank=0&contextData=(sc.Search) 
http://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=1990082319&pubNum=0000162&originatingDoc=If51d35a08d7e11eb8c2cff889eaa90d0&refType=RP&fi=co_pp_sp_162_918&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Search)#co_pp_sp_162_918
https://1.next.westlaw.com/Link/RelatedInformation/Flag?documentGuid=I5710abaa343d11d98b61a35269fc5f88&transitionType=InlineKeyCiteFlags&originationContext=docHeaderFlag&Rank=0&contextData=(sc.Search) 
http://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=1976122354&pubNum=0000162&originatingDoc=If51d35a08d7e11eb8c2cff889eaa90d0&refType=RP&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Search)
https://1.next.westlaw.com/Link/RelatedInformation/Flag?documentGuid=I026a95ec778b11da8ccab4c14e983401&transitionType=InlineKeyCiteFlags&originationContext=docHeaderFlag&Rank=0&contextData=(sc.Search) 
http://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=2007972629&pubNum=0000162&originatingDoc=If51d35a08d7e11eb8c2cff889eaa90d0&refType=RP&fi=co_pp_sp_162_674&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Search)#co_pp_sp_162_674
https://1.next.westlaw.com/Link/RelatedInformation/Flag?documentGuid=I026a95ec778b11da8ccab4c14e983401&transitionType=InlineKeyCiteFlags&originationContext=docHeaderFlag&Rank=0&contextData=(sc.Search) 
http://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=2007972629&pubNum=0000162&originatingDoc=If51d35a08d7e11eb8c2cff889eaa90d0&refType=RP&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Search)
https://1.next.westlaw.com/Link/RelatedInformation/Flag?documentGuid=I71c4bab6349511d98b61a35269fc5f88&transitionType=InlineKeyCiteFlags&originationContext=docHeaderFlag&Rank=0&contextData=(sc.Search) 
http://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=1986132548&pubNum=0000162&originatingDoc=If51d35a08d7e11eb8c2cff889eaa90d0&refType=RP&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Search)
https://1.next.westlaw.com/Link/RelatedInformation/Flag?documentGuid=I7f58152132c711d98b61a35269fc5f88&transitionType=InlineKeyCiteFlags&originationContext=docHeaderFlag&Rank=0&contextData=(sc.Search) 
http://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=2001254538&pubNum=0000162&originatingDoc=If51d35a08d7e11eb8c2cff889eaa90d0&refType=RP&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Search)
https://1.next.westlaw.com/Link/RelatedInformation/Flag?documentGuid=I71c4bab6349511d98b61a35269fc5f88&transitionType=InlineKeyCiteFlags&originationContext=docHeaderFlag&Rank=0&contextData=(sc.Search) 
http://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=1986132548&pubNum=0000162&originatingDoc=If51d35a08d7e11eb8c2cff889eaa90d0&refType=RP&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Search)
https://1.next.westlaw.com/Link/RelatedInformation/Flag?documentGuid=I026a95ec778b11da8ccab4c14e983401&transitionType=InlineKeyCiteFlags&originationContext=docHeaderFlag&Rank=0&contextData=(sc.Search) 
http://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=2007972629&pubNum=0000162&originatingDoc=If51d35a08d7e11eb8c2cff889eaa90d0&refType=RP&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Search)
https://1.next.westlaw.com/Link/RelatedInformation/Flag?documentGuid=I026a95ec778b11da8ccab4c14e983401&transitionType=InlineKeyCiteFlags&originationContext=docHeaderFlag&Rank=0&contextData=(sc.Search) 
http://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=2007972629&pubNum=0000162&originatingDoc=If51d35a08d7e11eb8c2cff889eaa90d0&refType=RP&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Search)
https://1.next.westlaw.com/Link/RelatedInformation/Flag?documentGuid=I026a95ec778b11da8ccab4c14e983401&transitionType=InlineKeyCiteFlags&originationContext=docHeaderFlag&Rank=0&contextData=(sc.Search) 
http://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=2007972629&pubNum=0000162&originatingDoc=If51d35a08d7e11eb8c2cff889eaa90d0&refType=RP&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Search)
https://1.next.westlaw.com/Link/RelatedInformation/Flag?documentGuid=I5710abaa343d11d98b61a35269fc5f88&transitionType=InlineKeyCiteFlags&originationContext=docHeaderFlag&Rank=0&contextData=(sc.Search) 
http://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=1976122354&pubNum=0000162&originatingDoc=If51d35a08d7e11eb8c2cff889eaa90d0&refType=RP&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Search)
https://1.next.westlaw.com/Link/RelatedInformation/Flag?documentGuid=I5710abaa343d11d98b61a35269fc5f88&transitionType=InlineKeyCiteFlags&originationContext=docHeaderFlag&Rank=0&contextData=(sc.Search) 
http://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=1976122354&pubNum=0000162&originatingDoc=If51d35a08d7e11eb8c2cff889eaa90d0&refType=RP&fi=co_pp_sp_162_889&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Search)#co_pp_sp_162_889
https://1.next.westlaw.com/Link/RelatedInformation/Flag?documentGuid=I71c4bab6349511d98b61a35269fc5f88&transitionType=InlineKeyCiteFlags&originationContext=docHeaderFlag&Rank=0&contextData=(sc.Search) 
http://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=1986132548&pubNum=0000162&originatingDoc=If51d35a08d7e11eb8c2cff889eaa90d0&refType=RP&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Search)
https://1.next.westlaw.com/Link/RelatedInformation/Flag?documentGuid=I71c4bab6349511d98b61a35269fc5f88&transitionType=InlineKeyCiteFlags&originationContext=docHeaderFlag&Rank=0&contextData=(sc.Search) 
http://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=1986132548&pubNum=0000162&originatingDoc=If51d35a08d7e11eb8c2cff889eaa90d0&refType=RP&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Search)
https://1.next.westlaw.com/Link/RelatedInformation/Flag?documentGuid=I7f58152132c711d98b61a35269fc5f88&transitionType=InlineKeyCiteFlags&originationContext=docHeaderFlag&Rank=0&contextData=(sc.Search) 
http://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=2001254538&pubNum=0000162&originatingDoc=If51d35a08d7e11eb8c2cff889eaa90d0&refType=RP&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Search)


Gussom v. Teagle, --- A.3d ---- (2021)

 © 2021 Thomson Reuters. No claim to original U.S. Government Works. 12

then acknowledged that trial counsel had in fact entered
his appearance because Gussom's counsel advised Teagle's

insurance company of the litigation. 3  This admission is
supported by evidence of record, namely, Teagle's September
9, 2018 preliminary objections, which included Gussom's
complaint as an attached exhibit. The trial court's docket
thus provided a basis for the court to inquire as to Teagle's
actual notice of the complaint within weeks of the statute of
limitation's expiration, if not sooner depending on when the
insurance carrier notified defense counsel.

It would strain credulity to suggest that Teagle's counsel
entered his appearance and filed these objections without
first consulting his client regarding his receipt of Gussom's
complaint, regardless of its source. While sending a complaint
to an insurance carrier generally is insufficient to effectuate

service under our Rules of Civil Procedure, see Cahill

v. Schults, 434 Pa.Super. 332, 643 A.2d 121, 125 (1994);

Schriver v. Mazziotti, 432 Pa.Super. 276, 638 A.2d 224,
227 (1994), Ferrara v. Hoover, 431 Pa.Super. 407, 636 A.2d
1151, 1153 (1994), I see no good reason why it should not
suffice to establish a plaintiff's good-faith effort to serve a
defendant if it results in actual notice to the defendant of
the pending litigation. Accordingly, because actual service
appears to have been made here, and there exists no evidence
of intent to stall or prejudice to Teagle, I would reverse the
order of the Superior Court and reinstate Gussom's complaint.

Justice Donohue and Justice Mundy join this dissenting
opinion.

All Citations

--- A.3d ----, 2021 WL 1134538

Footnotes

1 The record does not reflect what prompted counsel to enter an appearance for Defendant.
2 “A motion for reconsideration is addressed to the sound discretion of the trial court[.]” Moore v. Moore,

535 Pa. 18, 634 A.2d 163, 166 (1993).
3 In addition, the trial court rejected Plaintiff's claim that it erred by denying her motion for reconsideration. The

court noted that, in her motion, Plaintiff failed to offer any new evidence or facts that would have established
that she made a good-faith effort to serve the complaint on Defendant before the expiration of the statute
of limitations.

4 This issue primarily presents a question of law. “Accordingly, our scope of review is plenary, and our standard
of review is de novo.” In re Grand Jury Investigation No. 18, 224 A.3d 326, 332 (Pa. 2020) (footnote omitted).

5 Rule 401 provides as follows:
(a) Original process shall be served within the Commonwealth within 30 days after the issuance of the writ
or the filing of the complaint.
Note: See Rule 404 for the time for service outside the Commonwealth.
(b)(1) If service within the Commonwealth is not made within the time prescribed by subdivision (a) of this
rule or outside the Commonwealth within the time prescribed by Rule 404, the prothonotary upon praecipe
and upon presentation of the original process, shall continue its validity by reissuing the writ or reinstating
the complaint, by writing thereon “reissued” in the case of a writ or “reinstated” in the case of a complaint.
(2) A writ may be reissued or a complaint reinstated at any time and any number of times. A new party
defendant may be named in a reissued writ or a reinstated complaint.
(3) A substituted writ may be issued or a substituted complaint filed upon praecipe stating that the former
writ or complaint has been lost or destroyed.
(4) A reissued, reinstated, or substituted writ or complaint shall be served within the applicable time
prescribed by subdivision (a) of this rule or by Rule 404 after reissuance, reinstatement, or substitution.
(5) If an action is commenced by writ of summons and a complaint is thereafter filed, the plaintiff, instead
of reissuing the writ, may treat the complaint as alternative original process and as the equivalent for all

https://1.next.westlaw.com/Link/RelatedInformation/Flag?documentGuid=I0561cbc4353e11d986b0aa9c82c164c0&transitionType=InlineKeyCiteFlags&originationContext=docHeaderFlag&Rank=0&contextData=(sc.Search) 
http://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=1994124160&pubNum=0000162&originatingDoc=If51d35a08d7e11eb8c2cff889eaa90d0&refType=RP&fi=co_pp_sp_162_125&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Search)#co_pp_sp_162_125
http://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=1994124160&pubNum=0000162&originatingDoc=If51d35a08d7e11eb8c2cff889eaa90d0&refType=RP&fi=co_pp_sp_162_125&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Search)#co_pp_sp_162_125
https://1.next.westlaw.com/Link/RelatedInformation/Flag?documentGuid=Iecabf9e5353611d98b61a35269fc5f88&transitionType=InlineKeyCiteFlags&originationContext=docHeaderFlag&Rank=0&contextData=(sc.Search) 
http://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=1994038460&pubNum=0000162&originatingDoc=If51d35a08d7e11eb8c2cff889eaa90d0&refType=RP&fi=co_pp_sp_162_227&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Search)#co_pp_sp_162_227
http://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=1994038460&pubNum=0000162&originatingDoc=If51d35a08d7e11eb8c2cff889eaa90d0&refType=RP&fi=co_pp_sp_162_227&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Search)#co_pp_sp_162_227
http://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=1994038449&pubNum=0000162&originatingDoc=If51d35a08d7e11eb8c2cff889eaa90d0&refType=RP&fi=co_pp_sp_162_1153&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Search)#co_pp_sp_162_1153
http://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=1994038449&pubNum=0000162&originatingDoc=If51d35a08d7e11eb8c2cff889eaa90d0&refType=RP&fi=co_pp_sp_162_1153&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Search)#co_pp_sp_162_1153
http://www.westlaw.com/Link/Document/FullText?findType=h&pubNum=176284&cite=0330011401&originatingDoc=If51d35a08d7e11eb8c2cff889eaa90d0&refType=RQ&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Search)
http://www.westlaw.com/Link/Document/FullText?findType=h&pubNum=176284&cite=0143555101&originatingDoc=If51d35a08d7e11eb8c2cff889eaa90d0&refType=RQ&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Search)
https://1.next.westlaw.com/Link/RelatedInformation/Flag?documentGuid=Ica0af0f4352f11d9abe5ec754599669c&transitionType=InlineKeyCiteFlags&originationContext=docHeaderFlag&Rank=0&contextData=(sc.Search) 
http://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=1993225742&pubNum=0000162&originatingDoc=If51d35a08d7e11eb8c2cff889eaa90d0&refType=RP&fi=co_pp_sp_162_166&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Search)#co_pp_sp_162_166
http://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=1993225742&pubNum=0000162&originatingDoc=If51d35a08d7e11eb8c2cff889eaa90d0&refType=RP&fi=co_pp_sp_162_166&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Search)#co_pp_sp_162_166
http://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=2050162278&pubNum=0007691&originatingDoc=If51d35a08d7e11eb8c2cff889eaa90d0&refType=RP&fi=co_pp_sp_7691_332&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Search)#co_pp_sp_7691_332
http://www.westlaw.com/Link/Document/FullText?findType=L&pubNum=1000781&cite=PASTRCPR401&originatingDoc=If51d35a08d7e11eb8c2cff889eaa90d0&refType=LQ&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Search)


Gussom v. Teagle, --- A.3d ---- (2021)

 © 2021 Thomson Reuters. No claim to original U.S. Government Works. 13

purposes of a reissued writ, reissued as of the date of the filing of the complaint. Thereafter the writ may be
reissued, or the complaint may be reinstated as the equivalent of a reissuance of the writ, and the plaintiff
may use either the reissued writ or the reinstated complaint as alternative original process.

Pa.R.C.P. 401.
6 The Philadelphia Association of Defense Counsel filed an amicus brief in support Defendant.
7 We further observe that it is unclear whether Plaintiff ever properly served her complaint on Defendant. In

its opinion, the trial court noted that, on October 10, 2018, Plaintiff filed an affidavit of service and “ultimately
serve[d] [Defendant] two (2) years and seventy-seven (77) days after the alleged motor vehicle incident, and
six (6) months after filing the Complaint.” Trial Court Opinion, 1/3/2019, at 6. However, in his brief to this
Court, Defendant maintains that this attempt at service was improper because it was made at his mother's
residence, not on him or his home. Defendant's Brief at 41-42. Accordingly, Defendant insists that he never
has received proper service of the complaint. Id. at 42.

1 Lamp v. Heyman, 469 Pa. 465, 366 A.2d 882 (1976); McCreesh v. City of Phila., 585 Pa. 211, 888
A.2d 664 (2005).

2 Concurring in the result, three justices, in an opinion authored by then-Justice Saylor, agreed with the
two dissenting justices that the plurality's “approach that ‘the process must be immediately and continually
reissued until service is made’ in order to toll the applicable period of limitations” should be rejected as “unduly

restrictive.” Witherspoon, 768 A.2d at 1084 (Saylor, J., concurring).
3 See Oral Argument, Morning Sess., 9/16/2020, at 26:22-27:05 (Counsel for Appellee: “[M]y understanding is

that when counsel filed their entry of appearance on August 13, which was beyond the statute of limitations,
it was based on Appellant[’s] counsel advising the insurance company for the defendant of the lawsuit. And
at that point counsel entered their appearance, which isn't, as you know, a waiver of service, but to simply
make sure that they got notices of future docket events.”) (available at https://www.youtube.com/watch?
v=ve0HIMz6Wb8).
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